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RECENT CASES. 14* 

would be in a position to pay them. Relying on this statement, they forbore 
proceedings to enforce payment. Held, that the solicitor has no defense to 
summary process for payment of the bill. In re A Solicitor, [1907] 2 K. B. 539. 
The court took the position that whether or not the transaction created any 
legal or equitable right is immaterial; since the solicitor gave his word to 
pay, the court will compel him to do so. It is general law in this country that 
the remedy by summary proceeding lies only on the application of a client 
against his attorney. Hess v. Joseph, 7 Rob. (N. Y.) 609. It is also held that 
the latter may plead whatever defense he world have to an action. Jones v. 
Miller, 1 Swan (Tenn.) 151- A different view, however, prevails in England. 
The applicant need not be the solicitor's client. In re Gee, 2 D. & L. 997. Nor 
can the solicitor plead certain technical defenses, such as the statutes of frauds or 
of limitations. In re Hilliard, 2 D. & L. 919; Ex parte Sharpe, 5 Dowl. P. C. 
717. This view is based on the theory that the process is to secure honorable 
conduct on the part of officers of the court when acting in that capacity, and 
that the legal validity of the undertaking is solely a secondary consideration. 
Ex parte Bentley, 2 Deac. & C. 578. The English doctrine seems better on 
principle, since the proceeding is primarily for the punishment of the attorney 
rather than for the relief of the client. 

Bankruptcy — Preferences — Return of Misappropriated Funds 
through Misappropriating Agent. — The president of a bankrupt corpo- 
ration, just before failure, repaid to himself as agent of the defendant company 
money which he had secretly misappropriated for the use of the bankrupt cor- 
poration. Under § 60 of the Bankruptcy Act of 1898, if a preference is given 
and " the person receiving it . . . or his agent acting therein, shall have had 
reasonable cause to believe that it was intended thereby to give a preference," 
the trustee may recover the property. Held, that the trustee in bankruptcy can- 
not recover. McNaboe v. Columbian Manufacturing Company, 153 Fed. 967 
(C. C. A., Second Circ). 

The general rule is that the knowledge of the agent is the constructive knowl- 
edge of the principal. Wright v. Cotten, 140 N. C. I. But if the agent acts 
fraudulently toward his principal for his own benefit, the doctrine of constructive 
knowledge does not apply. In re Marseilles, etc., Co., L. R. 7 Ch. 161 ; De Kay 
v. Hackensack Water Co., 38 N. J. Eq. 158. Many courts say that in such cases 
there is a presumption that the agent will not communicate with the principal ; 
but the true ground is that the agent is acting beyond the scope of his authority. 
Allen v. South Boston Ry. Co., 150 Mass. 200; contra, Frenkel v. Hudson, 
82 Ala. 1 58. In the present case, therefore, if the agent was acting beyond the 
scope of his authority he ceased to represent the defendant in the transaction, 
and the words in the Bankruptcy Act, "or by his agent acting therein," cannot 
as a matter of law make the defendant liable for his knowledge acquired in such 
transaction. It might be arguable that while the defaulter was not the defend- 
ant's agent to misappropriate the funds, he was its agent to collect the resulting 
debt of the bankrupt company, but the court seems correct in treating it as vir- 
tually one secret fraudulent transaction. Lindsey v. Lambert Building Ass'n, 
4 Fed. 48. 

Bankruptcy — Preferences — Return of Payment to Debtor Pay- 
ing in Ignorance of Set-Off. — Bank A, shortly before bankruptcy, fraudu- 
lently appropriated the proceeds of a note it collected for bank B. Bank B, not 
knowing of the appropriation, collected a draft, as agent for A, and forwarded 
the proceeds, which were received by the assignee in bankruptcy. It appeared 
that the day before going into bankruptcy the partners composing bank A 
had declared that B "owes us as much as we do them. That is a stand-off." 
Held, that B may recover back enough of the fund forwarded to satisfy 
its claim. In re Northrup, 152 Fed. 763 (Dist. Ct., N. D. N. Y.). 

If the conversation between the partners is interpreted as setting aside A's 
claim against B in trust for B , it would seem to create a preference. 1 1 is true that 
B, if sued, could set off its claim against A, under § 68 of the Bankruptcy Act 
of 1898 providing for the set-off of mutual debts and mutual credits. See 



